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AVERI CANS WTH DI SABI LI TIES ACT AND THE FAM LY AND MEDI CAL LEAVE
ACT (8/2002 - updated)

By: Richard E. Yaskin,, Esquire!?

A State Wirkers’ Conpensation Benefits

Wor kers’ conpensation benefits are often the excl usive
recovery available for work-related injuries. They typically
consi st of authorized nedical treatnent, total tenporary
disability (“TTD), partial [or total] permanent disability and in
sone States, conpensation for |oss of earnings capacity. In New
Jersey, TTID is payable at 70% of an enpl oyee’s wages while the
injured worker is unable to work and in need of nedical treatnent.
Once a plateau of nmedical recovery is reached, entitlenent to TTD
ends al t hough the enpl oyee may continue to have nedi cal

restrictions that preclude her return to past work.?

! Attorney in private practice with Voorhees, New Jersey’'s Law O fices of
Ri chard Yaskin, P.C. (ww.njenploynentrights.con) M. Yaskin acknow edges the
consi derabl e assistance of his fornmer law clerk, Karen Ballard, Esqg., in

updating and expanding this article.

2 Under WIllianms v. Topps Appliance City , 239 N.J. Super. 528 (App. Div.
1989), TTD paynents must continue where the enployer has no light duty
positions available for a recovering worker. The plaintiff in WIllianms had not
yet reached a plateau of nedical recovery when released to performlight duty.
Such an inconplete recovery nay be a prerequisite for continuing TTD where no
light duty work is avail abl e. See 1d. at 532-33.




Most state workers’ conpensation acts do not protect an
enpl oyee’s right to return to the sanme or equival ent position
after a work related injury. Although the majority of state
statutes (and public policy) prohibit retaliation against
enpl oyees for filing a claimor seeking conpensation benefits,
there is no requirenent under workers’ conpensation |laws to hold a
position open for a disabled worker.® In contrast, the Famly and
Medi cal Leave Act (“FMLA’) and Anericans Wth Disabilities Act
(“ADA") provide limted job reinstatement rights followi ng a
period of disability. Thus, an enployee who is absent from work
due to a work-related injury qualifying as a “serious health
condition,” may be eligible for FMLA | eave with job rei nstatenent
protection. If the injury resulted in a qualifying disability,
t he enpl oyee may al so have job protection arising fromthe ADA and

state anti-discrimnation | aws.*

B. FMLA

3 SeeDuncan v. New York State Devel opnental Center, 63 N.Y.2d 128, 481
NY.S. 2d 22 (App. &. 1984). The Court criticized a “broad interpretation” of
New York’s workers’ conpensation anti-retaliation statute which would “condemn
any action triggered by the enployee’'s work-related injury regardl ess of

whether it was a retaliatory tactic.” The Court required a “causal nexus
bet ween the enpl oyee’s activities in obtaining conpensation and the enpl oyer’s
adverse conduct toward the enployee.” 1d. at 24-25. Accord:__ Ml one v.

Aramark Services, Inc., 334 N.J. Super. 669, 677-678 (L. 2000); Wirst v.
Nestl e Foods Corp., 791 F. Supp. 123, 125 (WD. Pa. 1991); Finnerty v.
Personnel Board of City of Chicago, 303 IIl. App. 3d 1 (Ill. App. Dist. 1999).
See generally Swearingen v. Oaens Corning Fiberglass Corp., 968 F.2d 559, 563
n. 3 (5" Cir. 1992) (citing cases).

4 See 29 C.F.R 825.702(d)(2).




1. Entitlenent and | eave of absence.

The FMLA provides that eligible enployees are entitled to a
total of 12 work weeks of unpaid |eave during any 12-nonth period
for any of four reasons: 1) to care for the enployee’ s new born
child; 2) to care for a newy-placed child through adoption or
foster care; 3) to care for the enployee’s spouse, son, daughter
or parent if that individual has a “serious health condition”; and
4) on account of the enployee’s own serious health condition, if
that condition renders the enpl oyee unable to performthe
functions of her position. The FM.A protects enpl oyees who have
wor ked a requi red m ni mum nunber of hours during the past 12
nont hs®> and were enployed for a total of 12 nonths (not
necessarily consecutively) for an eligible enployer.® The tine an
enpl oyee spends on paid or unpaid | eave does not accunul ate toward
t he requirenment of a m ni mum nunber of hours worked.’ Wether
time spent on | eave accrues toward the 12 nonths of enpl oynent
required for eligibility is an issue not yet resolved.?

A serious health condition” is defined as any illness,

injury, inpairnment or physical or nental condition that involves:

5 29 C.F.R § 825.110(a)(2).

6 29 C.F.R § 825.110(a)(1).

! See Robbins v. Bureau of Natl. Affairs, 1995 W 490916 (D.D.C., Aug. 15,
1995; dark v. Allegheny Univ. Hosp.,4 Wage & Hour Cas. 2d (BNA)744 (E.D. Pa.
1998).

8 See e.g. Jessie v. Carter Health Care Center, 3 Wage and Hour Cas. 2d.
(BNA)549 (E.D. Ky. 1996)(finding that a plaintiff on pregnancy |eave after six
nmonths with the enpl oyer, was not wongfully di scharged because she was not an
“eligible enployee” under the FMLA at the time of discharge.)

3



(1)

(2)

The i

been hi ghl

| npatient care (i.e., an overnight stay) in a hospital,
hospi ce, or residential medical facility, including any
period of incapacity (for purposes of this section,
defined to nean inability to work, attend school or
performother regular daily activities due to the
serious health condition, treatnment therefor, or
recovery therefrom, or any subsequent treatnent in
connection wth such in-patient care; or

Continuing treatnent by a health care provider. A
serious health condition involving continuing treatnent
by a health care provider includes . . . the foll ow ng:
(1) A period of incapacity [defined supra] of nore than
t hree consecutive cal endar days, and any subsequent
treatment or period of incapacity relating to the sane
condition, that also involves:

(A) Treatnment two or nore tines by a health care

provi der,

(B) Treatnment by a health care provider on at |east one
occasion which results in a regi nen of continuing
treatment under the supervision of a health care

provi der.

(i) Any period of incapacity due to pregnancy or
prenatal care. (iii) Any period of incapacity for a
chronic serious health condition.

ssue of what constitutes a serious nedical condition has

y litigated. The final DCOL rule enacted in 1995 all ows

greater latitude to qualifying conditions. Chronic serious health

conditions are episodic and recurring conditions which may not

result in

a “continuing period of incapacity.”® “Odinarily,

unl ess conplications arise, the comon cold, the flu, ear aches,

m nor ul cers, headaches other than m graine” do not qualify as

serious nedical conditions.' However, conditions such as

allergies, asthma, ulcers, and norning sickness which are

9 See 29 U . S.C 82611(11) (1993) ; Department of Labor’s Final Rule at 29
C.F.R 8825.114(a) (1)-(2) (1995)

10 See 29 C.F.R 825. 114



routinely controlled by medication or continuing nedical care, may
qualify as serious nedical conditions during periods of “flare up”
if they prevent the enployee fromsatisfying the essenti al
functions of his job.!

Federal regulations for intermttent |eave and reduced | eave
(part time work schedule) are flexible and allow for | eave to be
taken in hourly increnents. An enployer’s agreenent is required
if a parent requests a reduced | eave schedule after the birth or
adoption of a child. However, no enployer agreenent is required
for intermttent | eave when the enpl oyee has a serious health
condition or nust care for a dependent with a serious health
condi tion.*?

The enployer may limt |eave increnents to the shortest
period of time that the enployer’s payroll system uses to account
for absences or use of |eave. The enployer may not require an
enpl oyee to take nore | eave than they require under the

ci rcunst ances that caused the need for the |eave.?®3

The enpl oyer may require the enployee to
transfer tenporarily, during the period the
intermttent or reduced | eave schedule is
required, to an available alternative position
for which the enployee is qualified and which
better accommopdates recurring periods of |eave
t han does the enpl oyee's regul ar position.

n Victorelli v. Shadyside Hospital, 128 F.3d 184, 190 n. 7 (39 Gir.

1997) (citing 60 Fed. Reg. 2180 at 2195).
12 29 C.F.R 825.203 (b), (c)
13 29 C.F.R 825.203(d)




The alternative position nmust have equival ent pay and
benefits...but does not have to have equival ent
duties.

When the need for FMLA | eave is foreseeable, as with the
birth or adoption of a child, or schedul ed nedical treatnents, an
enpl oyee nust notify her enployer 30 days in advance. Wen the

need for |eave is unforeseeable, notice is required as soon “as
practicable.”' Emergency |leave raises the issue of how soon
notice is practicable. Generally, the enployee nmust notify the

enpl oyer within one or two days after the need for |eave arises.?®

An enployee is not required to use “nmagi c words” to request
FMLA | eave. ! The enpl oyee need only request |eave and state a
valid nedical or famly-related reason for the | eave. The
enpl oyer is advised to nake informal inquiries to determne the
applicability of FMLA | eave under the circunstances.!® The
enpl oyer will not violate the ADA or FMLA if its inquiries are
limted to the particular health condition for which the enpl oyee
requests | eave. 19

The FMLA provides for 12 weeks of unpaid | eave, but the

“enpl oyee may el ect, or an enployer nmay require the enpl oyee to

14 29 C.F.R 825.204 (c)

5 See 29 C.F.R § 825.302(a), (b)
16 See 29 C.F.R § 303(a)

w See 29 C.F.R § 825. 208 (a)
18 See 29 C.F.R § 825. 303(b)

19 See 29 C.F.R § 1630.14 (c)



substitute any of [his or her] accrued paid vacation |eave,
personal |eave, or ... sick |leave” for wunpaid FM.A | eave.? The
desi gnation of |eave as FMLA should be made at the tinme of the
request to avoid possible litigation. Departnment of Labor

Regul ations state that an enployer nust make the designation of
FMLA | eave within two days of the enployee’s request for |eave.?

In Ragsdale v. Wlverine Wrld Wde, Inc., US _, 122 S. C. 1155

(2002) the Suprenme Court struck the DOL’s categorical penalty
provision of 29 CF.R 8 825.700 (a): “If an enployee takes paid
or unpaid | eave and the enpl oyer does not designate the |eave as
FMLA | eave, the | eave taken does not count against an enpl oyee’s
FMLA entitlenent”. This categorical penalty was deened

i nconpatible with the FMLA' s conprehensi ve renedi al mechani sm
since it “establishes as an irrebuttable presunption that the
enpl oyee’ s exercise of FMLA rights was inpaired — and that the
enpl oyee deserves 12 additional weeks of FMLA | eave. The Court
held that this alters the FMLA's cause of action in a fundanenta
way. “It relieves enployees of the burden of proving any real

i mpai rment of their rights and resulting prejudice”.?

2. Rei nst at enent After FM.A Leave

0 U.S. Code Title 29, Section 2612(d)(2)

2 29 C.F.R § 825.208(c)

2 Justice O Connor was joined by three other justices dissenting in
Ragsdal e. She woul d uphold § 825.700 as within the Secretary’s discretion to
requi re individualized notice of FMLA rights and as a reasonable neans to
secure conpliance with the individualized notice requirenent.

v



At the conclusion of an enpl oyee’s | eave period, the FMLA
entitles her to be restored to the position she held when the
| eave commenced or to an otherw se “equival ent position.”* An
“equi val ent position” has the sane pay, benefits and working
conditions, the same or substantially simlar duties,
responsi bilities and working schedule, and the sane or a
geographically proximate work site. There is no obligation,
however, to restore the enployee to any position if the enployer
can show that the enpl oyee woul d not ot herw se have been enpl oyed
at the time of requested reinstatenent. For exanple: 1) if the
enpl oyee is “laid off during the course of taking FMLA | eave and
enploynent is termnated;” 2) if a shift has been elimnated, or
overtime has been decreased; 3) if the enployee is a “key”
enpl oyee; 4) if the 12 weeks of FMLA | eave expires and enpl oyee is
still unable to work.”?

Enpl oyers are required to maintain health insurance coverage
for enpl oyees while on FMLA | eave. The insurance nust be
mai nt ai ned at the | evel and under condition of coverage that woul d
have been provided if the enpl oyee had not taken the |eave. ?®
Further, taking FMLA | eave nmay not cause an enpl oyee to | ose any

enpl oynment benefits which accrued before the date on which | eave

2z See 29 U.S.C. § 2614(a)(1)(A).
2 29 C.F.R §825.216(a) (c) (d)
% See 29 U.S.C. §2614(a)(2)



began. ¢

3. Interference with FMLA Rights

29 U.S.C. 8 2615 nmakes it unlawful for “any enployer to
interfere with, restrain, or deny the exercise of or the attenpt
to exercise, any right provided” under the FMLA. Discrimnating
agai nst or discharging an individual for exercising their rights
or for opposing an enployer’s unlawful acts is prohibited.

29 CF.R 8825.220 (b) provides that “[a]ny violation of the
Act or of these regulations constitute interfering with ...the
exercise of rights provided by the Act.” Denying a requested
| eave is certainly a violation of the Act as is discouraging an
enpl oyee fromtaking | eave. An enpl oyer who mani pul ates the
| ocation of work sites or allocation of enployee-hours to avoid
coverage under FMLA, also interferes with enpl oyees’ FM.A rights.
An enployer may interfere with enpl oyees FMLA rights if it 1)
counts FMLA | eave under a no-fault attendance policy;? 2) relies
upon a health care provider, “enployed on a regular basis by the

enpl oyer,” to verify an enployee' s nedical need for |eave;? or 3)

fails to “give notice of a requirenent for medical certification

% 29 U.S.C. 8§2614(c) (1)
21 29 C.F.R 825.220 (c); See also Manuel v. Westlake Polyners Corp., 66
F.3d 758, (5'" Gir. 1995)

29 U.S.C. 82613(c)(2); Price v. City of Fort Wayne, 117 F.3d 1022,
1026-27 (7" Gir. 1997).




each tine a certification is required” by the enpl oyer. ?°
The purpose of the FMLA is to “bal ance the demands of the
wor kpl ace with the needs of famlies [and] to pronote the
stability and econom c security of famlies.3® Disabled enpl oyees
are equally eligible for FMLA | eave. The ADA's purpose is to
prevent discrimnation against disabled persons in the workpl ace,
hiring and in all aspects of enploynent. 3!
C. Americans with Disabilities Act
1. Leave as a Reasonabl e Acconmpdati on
Wil e the ADA does not require enployers to grant disabled
enpl oyees nore paid | eave than non-di sabl ed enpl oyees, it may
require an enployer to provide unpaid | eave to a disabled
i ndi vi dual as a reasonabl e acconmopdati on designed to enable the
worker to carry out the essential functions of his job.
“Disability” nmeans that the individual: 1) has a physical or
mental inpairnent that substantially limts a ngjor life
activity*; 2) has a record of such an inpairnent; or 3) is
regarded as having such an inpairnent.?* Mjor life functions

i nclude caring for oneself, perform ng manual tasks, wal ki ng,

2 29 C.F.R §825.305(a); Henderson v. Whirlpool Corp., 1998 W 66463, at
* 9 (N D Ckla. 1998)

0 29 U.S.C. § 2601(b).

3 42 U.S.C. § 12112(a); 29 C.F.R. § 1630.4.

32 See Albertson’s, Inc. v. Kirkingburg, 119 S. Ct. 2162, 2169 (1999)

(stressing that the existence of disabilities should be determnmi ned on a case-
bsy-case basi s) .
3 See 42 U.S.C. § 12102(2) (1993), 29 CF.R §& 16302 (Q).
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seei ng, hearing, speaking, breathing, |earning, working, sitting,
standing, lifting and reaching;?® as well as thinking,3 interacting
with others, and sl eeping. 3

A protected handi cap condition under the New Jersey Law
Agai nst Discrimnation (“LAD’) need not be severe. “[T]his
remedi al legislation [is not |[imted] to the halt, the mained or
the blind. The LAD prohibits unlawful discrimnation against
t hose suffering froma physical or non-physical handicap.?® There
is sinply no basis for limting its coverage to so-called severe
disabilities.”?8

Leave extended beyond the 12 week FM.A al | owance, or
intermttent | eave as allowed by FMLA, can be an effective neans
of accommpdating an individual with a disability.3® The

significant issue in cases of extended |eave is whether the

3 29 CF.R § 1630.2(i).
% See Taylor v. Phoenixville School District, 184 F.3d 296, 306 (3d Gir.
1999) (di stingui shing the undi sputed nental inpairnent fromthe issue of
“whet her the inpairnent substantially Iimts a major life activity.”)

See Bennett v. Unisys Corp, 2000 U.S. Dist. LEXIS 18143 at n.16 (E. D.
Pa. 2000) (“Although interacting with others has not been expressly found by
this Circuit to qualify as a major life activity, this Circuit is solicitous
of the EEQOC guideline and generally unwilling to take a narrow vi ew of what
constitutes a ‘najor life activity.’”).

Viscik v. Fow er Equipnent Co., 173 N.J. 1, 15 (2002).
38 Seiden v. Marina Associates, 315 N.J. Super. 451, 466 n.2 (L. 1998)
(quoting _Andersen v. Exxon Co., 89 N.J. 483, 492-932 (1982)); Accord:
Viscik, 173 N.J. at 16.
e See Nunes v. WAl-Mart Stores, Inc., 164 F.3d 1243,1247 (9" Cir. 1999)
(Where the enployer’s personnel policy allowed up to one year for nedical
| eave, request for extended | eave was not per se an unreasonabl e accommopdati on
under the ADA wi thout denmpnstration of undue hardship); Ralph v. lLucent
Technol ogies., 135 F.3d 166, 172 (1t Gr. 1997) (Enployer may be required to
grant additional accommopdati ons beyond a 52-week | eave with pay for enployee
who suffered a mental breakdown.)

11



accomodation will render the disabled enployee qualified to
performthe essential functions of her job.* An enployer nust
make “all reasonabl e accombdati ons to an enpl oyee returning from
disability |l eave and allow the enpl oyee a reasonable tine to
recover fromhis injuries.*
2. ADA Return-to-Wrk Protections

A di sabl ed enpl oyee is entitled to return to the sanme job
unl ess the enpl oyee requests nore | eave than all owed by the FMA,
and the enpl oyer denonstrates that hol ding the job open would
create an undue hardship. Under those circunstances, the enployer
is required to identify any vacant, equival ent positions for which
the enpl oyee is qualified and which the enployer, w thout undue
har dshi p, can hold open until the enpl oyee returns. An enpl oyer
must | ook for a position at a lower |level if an equival ent

position is not available.* |f neither an equivalent nor a | ower

0 See 29 CF.R pt. 32, App. A(b) (Departnent of Labor regulations
announci ng that a reasonabl e acconmpdati on may require an enployer “to grant
liberal tine off or |eave w thout pay when paid sick | eave is exhausted and
when the disability is of a nature that it is likely to respond to treatnent
or hospitalization); Shannon v. City of Philadelphia, 1999 U S. Dist. LEXIS
18089 (E.D. Pa. 1999) (Wether extended | eave is a reasonabl e accombdati on
is a question of fact to be determined by a jury where the disabl ed enpl oyee’s
physician opined that with treatnent she would be “fully fit” to return to
work within three to six nonths.)

4 Mul l er v. Exxon Research Co., 345 N.J. Super 595, 608 (App. Div. 2001).
(Yet, the LAD does not require an enployer to create a pernanent part tine
position for a handi capped enpl oyee.)

42 A uni on nenber is not guaranteed a union job as a reasonabl e
accommodation or a benefit of enploynent preserved after |eave or by the
“interactive process”. See Jones v. Alum nium Shapes, Inc., 339 N.J. Super
412, 422-23 (App. Div. 2001) (The Court recognized the applicability of

engaging in a good faith “interactive process” under LAD.)
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| evel position can be held open until the enployee returns, the
enpl oyer is not required to nmake further accomnmodati on. *3

When an enpl oyee seeks to return to work, the enployer’s
| egitimate concern i s whether she can performessential job
functions with or w thout reasonabl e acconmpdati on. Essential job
functions are those functions that are fundanental, not marginal,
to the enployee’s position.* |f the enpl oyee cannot performthe
essential job functions with or w thout reasonabl e accommobdati ons,
t he enpl oyer nust attenpt to identify an equival ent or | ower
position which the enpl oyee can perform |d.

To assist in the determ nation required by the ADA, an
enpl oyer may request that a returning enpl oyee undergo a “fitness
for duty” nedical exam nation, provided that this is consistent
wi th business necessity and is job related.* The enpl oyer nay ask
t he enpl oyee for docunentation of his or her disability to
determ ne whether the enployee is entitled to “reasonabl e
accommodat i on” because she has a covered disability.* [|f an

enpl oyee desires to return to work and can do so with an

43 42 U.S.C § 12111(9)(B); 29 CF. R 8§ 1630.2(0) (2) (ii); “A Technica
Assi stance Manual on the Enpl oyenent Provisions (Title I) of the Anericans
w th Disabilities Act,” at I11-24 to I11-25

29 U.S.C § 1630.2(n) (1)
45 42 U.S.C. §12112 (b)95)(B)
46 EEQC Enf orcement CGui dance: Wbirkers’ Conpensation and the ADA (1996) at
6. Under the FMLA, an enployer ordinarily seeks clarification of work

capability froman enpl oyee’s doctor. One court pernmitted the enployer to
requi re an i ndependent nedical exmnation where the treating doctor’s opinion
was uncl ear and was permitted by union agreenent. See Conroy v. Twp. of Lower
Merion, No. 00-3528 (E.D. Pa., Nov. 30, 2001).
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accommodat i on, the enpl oyee has the option of paying any
addi tional cost necessary to prevent undue hardship to the
enpl oyer, thus preserving her job.*%

Under the ADA, an enployer nust maintain health insurance on
the sane terns and coverage for the disabled enpl oyee on | eave or
wor ki ng part-tine as it provides for other enployees on | eave or
wor ki ng part tine.

3. ADA Accommopdati ons for Reinstated Enpl oyees

The reasonabl e acconmodati on provi sions of the ADA and LAD
require enployers to undertake reasonable, affirmative nmeasures to
accomodat e an individual’s known disability. The concept of
reasonabl e accommodati on nust be considered in determ ning whet her
a particular enployee’s job is protected by the ADA

An enployer’s duty to provide reasonabl e accommodati on
applies to individuals who neet the enployer’s job-rel ated
selection criteria except those criteria which they cannot neet
because of their disabilities. Such individuals nust be
“otherwi se qualified” for the position in question. Unless the

necessary acconmpdati ons would result in an “undue hardship, " an

a7 See EEOC Tech. Assistance Manual ("EEOC TAM) § 3-1 at p.ll1-1

43 The ADA defines “undue hardship” as requiring significant difficulty or
expense, when considered in light of the followi ng factors: 1) the nature and
cost of the accommopdation; 2) the overall financial resources of the facility
or facilities at which reasonabl e acconmpdati ons woul d be necessary; 3) the
nunber of enployees at the facilities in question; 4) the effect on expenses
and resources or the inpact otherwise on the facilities involved; 5) the
overal |l financial resources of the enployer; 6) the overall size of the

enpl oyer’ s business with respect to the nunmber of its enployees and the

14



enployer’s failure to provide, upon request, reasonable
accommodations to an otherwi se qualified individual constitutes a
violation of the ADA % Moreover, an enployer nmay not discrimnate
agai nst an otherw se qualified individual because of the need to
make reasonabl e accommobdati ons.
The ADA |ists possi bl e reasonabl e accommopdati ons whi ch can
i nclude additional |eave if not an “undue hardshi p.”*® The EECC
interpretive gui dance states:
There are a nunber of other specific acconmo-
dations that may be appropriate for particul ar
situation but are not specifically nentioned
inthis listing. This listing is not intended
to be exhaustive of accommodati on possibilities.
For exanpl e, other accommobdati ons coul d include
permtting the use of accrued paid | eave or

provi di ng additi onal unpaid | eave for necessary
treatnent...>

The foll owi ng accommbdati ons and enpl oyer policies are

nunber, type and location of its facilities; 7) and the type of operations
conducted by the enployer, including the conposition, structure and functions
of the workforce and the geographic, administrative or fiscal relationship of
the facilities in question to the enployer. See 42 U.S.C. § 12111 (10).

The determ nation of whether an accompdation would result in undue
hardshi p must be made on a case-by-case basis. _See 29 C F. R § 1630.15(d).
The statutory definition of “undue hardshi p” expresses Congress’s intent that
t he duty of reasonabl e acconmpdati on shall inpose a significant obligation on
enpl oyers. See HR Rep. No. 485, 101 St. Cong. 2d Sess. pt. 2 at 68
(1990); and pt. 3 at 40. _See S. Rep. No. 116, 101 St. Cong., 1 St. Sess.
31 (1989); HR Rep. MNo. 485, 101 St. Cong., 2d Sess. Pt. 2 at 63 (1990);
42 U.S.C. § 12111(9), § 12112 (b) (5) (1993); 29 C F.R 81630.2(0),

§ 1630. 9.
49 42 U.S.C. § 12112(b) (5) (A (1999)
0 See 42 U.S.C. §121112(b)(5) (1999); 29 C.F.R § 1630.9; The Fanily

Medi cal Leave Act and the Americans with Disabilities Act; Areas of Contrast
and Overlap, The Labor Lawyer 553 (1993)
51 Appendi x to Regulations, 29 C.F.R at 81630.2(a)
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rel evant to enpl oyees resum ng work foll owi ng an on-the-job
injury. Those which reflect “reasonabl e accomodati ons” are

di scussed bel ow.

Enabl ers Barriers
- Extended nedical /disability -Across-the-board tine franes
| eave to return follow ng nedica

disability | eave
-Job restructuring
-Full -duty or 100% “no re-
-Assignnent to light-duty work strictions” return to work
policies
-Part-tinme or nodified work
schedul es - Broad desi gnation of
“essential functions” in job
- Reassi gnnment to vacant positions descriptions

-Q her equipnent and facilities -Limted duration for |ight
nodi fi cations duty positions
-Preferential |ight duty for -Att endance control policies

enpl oyees with work-related injuries

1. Assignnment to Light-Duty Wrk
The ADA does not require an enployer to institute a |ight
duty programto hel p di sabl ed enpl oyees return to work.
Rat her, this type of work is often created in an effort to assist
enpl oyees suffering fromwork-related injuries to return to work
and avoid the cost of continuing TTD. Enployers sonetinmes limt
rotating light duty to enpl oyees recovering fromwork-rel ated

injuries. These rotating positions often have a prescribed tine

16



limt. The EEOC' s TAM states, with respect to this type of job
restructuring:

The ADA does not require an enpl oyee to
create a “light duty position” unless the “heavy
duty” tasks an injured worker can no | onger
performare margi nal job functions which may be
reall ocated to co-workers as part of the reasonable
accomopdati on of job restructuring. |In nost cases,
however, “light duty” positions involve a totally
different job than the job that the worker
performed before injury. Creating such positions
by job restructuring is not required by the ADA
However, if an enployer already has a vacant |ight
duty position for which an injured worker is
qualified, it mght be a reasonabl e accommbdati on
to reassign the worker to that position. If the
position was created as a tenporary job, a
reassi gnnment to that position need only be for a
tenporary peri od.

TAM SI X-5. It may be necessary to provide additional reasonable
accomodations to permit an injured worker to performthe

essential functions of a light-duty job.

D. Permssible Inquiries Under ADA, FM.LA
and Workers’ Conpensation

The scope of perm ssible medical questions is strictly
limted to the disability or serious medical condition qualifying
t he enpl oyee or applicant for a | eave or acconmodation. Prior to
an offer of enploynment, a “covered entity [an enployer of 15 or
nore persons] shall not conduct a nedical exam nation or nake

inquiries of a job applicant as to whether” the applicant has a

17



disability or about “the nature or severity” of a disability.?®
When an enpl oyer is prohibited from asking an applicant or
enpl oyee particul ar medical questions, it may not ask third
parties to supply that sane infornation. >3

Only after making a conditional offer of enploynent, may an
enpl oyer ask an applicant about prior workers’ conpensation
cl ai ms, occupational injuries or require a nedical exam nation of
the applicant. |In that circunstance, the enployer may “require a
medi cal exam nation and may condition enploynent” on the results
of the examif all potential enployees are subject to a nedical
exam regardl ess of any disability.>

An enployee with a job-related injury may be questioned at
the tinme of the injury and when he seeks to return to work after
the injury. The inquiries nmust be related to a business
necessity, e.g. the ability of the enployee to performthe
essential functions of his job or to determ ne whether the injury

will pose a direct threat to the safety of the enpl oyee or

52 42 U.S.C. § 12112(d)(2)(A); See Giffin v. Steeltek, 160 F. 3d 591, 594
(10" Cir. 1999) (a non-disabled applicant may recover damages for an adverse
enpl oyment action resulting froman unlawful pre-enpl oynment medical
exam nation); Mck v. Johnstown Anerica Corp., 1999 U.S. Dist. LEXIS 66917,
*16-17 (WD. Pa. 1999)(finding that even a non-discrimnatory use of pre-
enpl oyment medi cal exans serves to identify individuals with disabilities and
could be used for a discrimnatory purpose.)

EEQC Enf orcenment Cui dance: Workers’' Conpensation and the ADA, Number
915. 002 (1996) at 5.
> 42 U.S.C. § 1211(d).
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ot hers.* An enployer may require a nedical exam nation to
determ ne the extent of its workers’ conpensation liability.
Finally, an enployer may require an injured worker with a
disability to docunent his need for accommobdati on. ®

When an enpl oyee requests | eave for a serious health
condition, the enployer may require her to conplete an FMLA
certification form The DCOL has an optional form WH 380, for the
enpl oyer to use. |f the enployer chooses to devise its own
certification form the information sought may not exceed the
scope of questions presented on the DOL form The questions nust
be limted to the serious health condition for which | eave is
request ed.

The enpl oyee nmust have his health care provider conplete the
formgiving details of the condition, its limting effects, the
expected duration, whether extended or intermttent |eave is
requi red, and an array of questions which track the statute. An
enpl oyee can be required to be evaluated for a second and a third
opi nion by the enployer’s chosen health care provider, who is not
on the payroll of the enployer. Simlar certifications nay be

requi red to docunent the enployee’'s need to care for a famly

%5 Porter v. United States Alumoweld Co., 125 F. 3d 243, 246 (4th Gr.

1997)(citing First and Sixth Crcuit cases endorsing the “plain | anguage” of
EECC regul ations); 42 U.S.C. § 12112(d)(4); 29 C.F.R Part 1630, App. 8§
1630. 14(c) .

%6 EEQC Enf orcenment Cui dance: Workers’' Conpensation and the ADA, Number
915.002 at 4-6 (1996)
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menber . *’

Perm ssible inquiries nade to a disabled job applicant or
enpl oyee are focused on her disability, functional Iimtations and
the need for reasonabl e accommbdation. During the hiring process,
an enpl oyer may not ask the candidate if he needs acconmopdati on
unl ess the disability is obvious or the candidate brings it to the
enpl oyer’s attention. After a conditional offer of enploynent is
made, the enployer may inquire about necessary accommobdati ons.

If after the offer is made or enploynent is started, the
di sabl ed i ndi vidual requests a reasonabl e acconmodati on, the
enpl oyer may require docunentation concerning the enpl oyee’s
disability and functional limtations. The enployer is prohibited
fromfurther inquiry when the disability is obvious and/or
docunent ati on has al ready been supplied.®*® An enpl oyer may not
make inquiries of enployees generally in a manner calculated to

reveal the enployees’ nedical condition or diagnosis.?>°

E. Intertw ning of FMLA, ADA, and

57
58

29 C.F.R 825.306

EEQC Enf orcenment Cui dance: Workers’' Conpensation and the ADA, Number
915. 002 at 4-6 (1996); EEQCC Technical Assistance Factsheet, (2000).

%9 Fountain v. New York State Dept.of Corrections, No. 99-cv-389 (ND.NY.,
Mar. 11, 2002) invalidated an enpl oyer policy which demanded a brief diagnosis
from enpl oyees returning fromany medi cal absence. “Even a diagnosis in
general terms [i.e.] ‘received chenpot herapy’ could cause an enployee...to

di vul ge a disability or perceived disability.” See Roe v. Cheyenne M. Conf.
Resort, 124 F. 3d 1221, 1237 (10'" Cir. 1997) (finding that requiring

enpl oyees to disclose their prescription drug nedication is a prohibited

i nquiry under ADA as it would likely force enployees to reveal disabilities or
perceived disabilities).
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Wor kers’ Conpensation Rights

The Congressional purposes in enacting the FMLA and ADA
coincide with workers’ conpensation statutes to pronote stable
famlies, stable enployer-enployee relationships and stable incone
for enployees injured in a work-related accident. Stability saves
time and noney and nmakes the nost efficient use of the workforce.
Because these statutes may overlap and intertw ne, Congress
provi des that these statutes are to be admnistered so as to
af ford an enpl oyee the maxi num protection avail abl e.

Bot h the ADA and FMLA recogni ze the potential need for
medi cal | eave. Were the statutes intersect, “an enpl oyer
must ... provide | eave under whi chever statutory provision provides
the greater rights to enployees.”®  An ADA-qualified enpl oyee
with avail able FMLA | eave has the greatest range of options and
j ob protections under the |aws. However, an enpl oyee nust
ultimately denonstrate that he is able to performthe “essenti al
functions” of his job with or without reasonabl e accombdati on.

For exanple, an individual mght “request 10 weeks of

nmedi cal | eave as a reasonabl e accommodati on, which the enpl oyer
grants because it is not an undue hardship. The enpl oyer may
advi se the enployee that the 10 weeks of |eave is al so being

designated as FMLA | eave and will count towards the enpl oyee's 12

& 29 C.F.R 825.702 (a)
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week FMLA | eave entitlement. This designation of | eave does not
prevent the parties fromalso treating the | eave as a reasonabl e
accommodati on. Under ADA protections, the enployee will have the
right to return to the sane job he had before taking | eave rather
than risk transfer to an equivalent position as permtted under
the FMLA.®* At the sane tine the enployee would be entitled under
FMLA to have the enployer nmaintain group health plan coverage
during the |l eave, as that requirenment provides the greater right
to the enpl oyee.”

|f, after taking the 10 weeks | eave, the enpl oyee returned to
work on a reduced work schedule, he could return to his sanme job
and take the remaining 2 weeks of FMLA | eave on a part tine
schedule. In this way the enployee could extend his recovery tine
by an additional two weeks and remain covered by health insurance
even t hough an enpl oyer does not cover part tinme enpl oyees.
Addi tionally, the enpl oyee taking | eave as a reasonabl e
accommodation will be protected fromtransfers, which are all owed
by FMLA but prohibited by the ADA. %2 |f after all FM.A leave is
exhausted, and the ADA-qualified enpl oyee remai ns unable to resune
his full-time duties, the enployer may allow himto continue on a

part-tinme schedul e as a reasonabl e accommobdati on. However, he

el 29 C.F.R 825.702 (c)(2)
62 29 C.F.R 825.702 (c)(3)
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will no | onger have the added protections of the FMLA, i.e.
medi cal coverage and guaranteed reinstatenent to the sane or
equi val ent position.
1. Light Duty Wrk Assignnments

Wor kers’ conpensation | aws are distinguished fromthe FMLA
and the ADA by paying the enpl oyee a percentage of wages during
her recovery period. They are also distinguished by the concept
of “light duty.” If the workers’ conpensation nedical provider
certifies that the enployee is fit to return to “light duty” work,
disability payments are typically stopped.® The enpl oyee ends up
bet ween Charybdis and Scylla if he is not fit for regular duty and
t he enpl oyer has no light duty work to offer. The injured
enpl oyee, at this point w thout FMLA or ADA protection, is apt to
be di scharged for “being unavail able for work.”% However,
wor kers’ conpensation | aws do not dictate the degree of fitness
requi red before an enployee may return to work. Utimtely, the
enpl oyer makes those decisions consonant with the ADA and state
handicap laws if the enployee is considered “di sabl ed” or
“handi capped”.

| f an enpl oyer does nake light duty assignnents available, it

must do so in a non-discrimnatory way. It may not deny “light
63 29 C.F.R 825.702(d) (2).. But see n.2, supra.
64

See e.g. Raner v. New Jersey Transit Bus Operations, Inc., 335 N.J.
Super. 304 (App. Div. 2000).
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duty” assignnents as retaliation against occupationally-injured
enpl oyees.

Al t hough the enployer is not required to create “light duty”
assignnents for a disabl ed enpl oyee, reassignnment to existing
light duty positions is a reasonabl e accommbdati on under the ADA.
| f an enpl oyer has a vacant “light duty” position for which the
enpl oyee is qualified with or without accommodati on, an enpl oyer
can be required to offer it as a reasonabl e accommobdati on unl ess
doi ng so woul d create an undue burden. A claimthat filling a
“light duty” position with a permanent enployee elimnates an
enployer’s ability to accommbdat e ot her occupationally-injured
enpl oyees, is not sufficient justification of an undue burden. ®

2. ADA Reasonabl e Acconmopdations: “lInteractive Process”

The ADA requires an enployer to provide reasonabl e
accomopdation to qualified individuals with disabilities who are
enpl oyees or applicants for enploynent, unless to do so woul d
cause undue hardship. “An accommodation is any change in the
environment or in the way things are customarily done that enables
an individual with a disability to enjoy enpl oynent
opportunities.”® Acconmpdations are intended to renove barriers

to the application process, the work environnment, and the benefits

& EEQC Enforcenent CGui dance: Workers’ Conpensation and the ADA, at 22.
66 29 C.F.R pt. 1630 app. 1630.2(0)(1997).
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and privileges of enploynent. Reasonable accommobdati ons incl ude,
but are not limted to :1) making existing facilities accessible;
2) job restructuring; 3) part-tine or nodified work schedul es; 4)
acquiring or nodifying equi pnent; 5) changing tests, training
materials, or policies; 6) providing qualified readers or
interpreters; and 7) reassignnent to a vacant position.®

An enpl oyer and enpl oyee arrive at a reasonabl e accommobdati on
t hrough an “interactive process” which requires a good faith,
proactive effort by both parties.® It is the enployee’'s
responsibility to initiate the process by putting her enployer on
notice that she has a disability and requires an acconmpdation to
performthe essential functions of her job. The enpl oyee’s
request can be verbal, it can be nmade by a famly nenber, friend
or health care professional,® and it need not nention of the

statute or statutory | anguage such as reasonabl e
accommodations.” “A request as straightforward as asking for
conti nued enpl oynent can be a sufficient request for

accommodation.” Wen the enpl oyee’s inpairnent is psychol ogica

o7 42 U.S.C. § 12111(9)(1994).
68 See Mengine v. Runyon, 114 F.3d 415, 419-20 (3¢ Cir. 1997); Deane V.
Pocono Medical Center, 142 F.3d 138, 149 n.5 (3d Gr. 1998) (en banc); Taylor
V. Phoenixville School District, 184 F.3d 296, 311-13; 1999 (3¢ Cir. 1999).
This “interactive process” requirement has been incorporated into the NJ LAD
by Jones, supra. at n. 42, 339 N.J. Super. at 422-23; Tynan v. Vicinage 13,
351 N.J. Super. 385,400 (App. Div. 2002).
& 2 EEQCC Conpliance Manual, Enforcenent Guidance for Psychiatric
Disabilities, at 20-21.

EEQC Enf orcement CGui dance: Reasonabl e Acconmodati on and Undue Hardship
Under the Americans with Disabilities Act at 8 (1999).
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or nental, the enployer may not avoid a duty to participate in the
interactive process by claimng that the enpl oyee made no cl ear
request for accommodation. ™
The enpl oyee is charged with identifying an accommdati on

that will allow himto performthe essential functions of his
job.”? However, the “EEOC s interpretive guidelines squarely place
part of the burden on the enployer to “nmake a reasonable effort to
determ ne the appropriate accommodation.””

Enpl oyers can show their good faith...[by]

Taki ng such steps like the follow ng: neet

with the enpl oyee,... request information about

the condition and what |imtations the enpl oyee

has, ask the enpl oyee what he or she specifically

wants, show sone sign of having considered

enpl oyee’ s request, and offer and di scuss

avai |l abl e alternatives when the request is too

bur densone.

Taylor, 184 F.3d at 315. See also Skerski v. Tine Warner Cabl e,

Co., 257 F.3d 273, 275 (3d GCir. 2001)(stating a preference for the

enpl oyee’ s preferred accommodati on, where reasonabl e).

n See Bultneyer v. Fort Wayne Community Schools, 10 F.3d 128 (7" Gir.

1996) (recogni zing that an enployee with a nmental disability may have
difficulty effectively relaying medical information about his condition);
Criado v. I1BM Corp., 145 F. 3d 437,444 (1%t Cr. 1998) (Wen an enpl oyer

term nated an enployee with a nental illness due to an alleged ms-

conmuni cati on over a |l eave of absence, a jury could find that the enployer
failed to live up to its responsibility to help find accommdation.); Taylor
184 F.3d at 314 (where the enployer knew the enpl oyee had been hospitalized,
had received notice fromher doctor, and was aware of her continued

medi cation and treatnent, “it was incunbent on the school district to ask” for
“further information...needed to justify an acconmodation.”)

Walton v. Mental Health Ass’'n., 168 F.3d 661, 670 (3d Cir. 1999).
Taylor, 184 F.3d at 316 (citing 29 C.F.R Pt. 1630, App. 1630.9 at 359).

73
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2. ADA Reasonabl e Accommpdati ons
Reasonabl e acconmpdati ons are determ ned on a case-by-case
basis as to the individual, the disability and the workpl ace.
Physical disabilities may require special equipnment or re-
organi zation of the work area whereas nental disabilities may
entail accommodations in workplace policies and procedures. ™
a. Job Restructuring
Reasonabl e acconmopdati ons are designed to enabl e an enpl oyee
to performthe essential functions of her job. Therefore, an
enpl oyer is never required to restructure a job to relieve a
di sabl ed enpl oyee of the essential functions of their job or to
all ocate essential functions to other enployees. However, the
enpl oyer may voluntarily nake those changes. Reallocation of
mar gi nal functions is reasonable, and an enpl oyer can be required
t o make such an accommodation. ™
b. Leave and Schedul i ng
It is a reasonabl e accommobdation to grant a request for |eave
when it is related to the disability for things such as nedica
treatments or appointnents, disability related training or repairs

or fittings for devices and equi pnment. Further, the enployee may

“ EEOC Enf orcenent Gui dance on the Anericans with Disabilities Act and

Psychiatric Disabilities, No. 915.002 (1997)(recomendi ng that nental health
prof essional s “may be able to make suggesti ons about particul ar
acconmmodati ons” as well as aid in the comuni cati on process between the

enpl oyer and enpl oyee).

& Id at 13.
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not be penalized, punished or term nated for breach of an
enpl oyer’ s attendance control policy as a result of taking |eave.
Ret al i ati on agai nst an enpl oyee for exercising their rights under
the ADA is a violation of the statute.’®

The EEOC Enforcenment Cui dance on the Anericans with
Disabilities Act and Psychiatric Disabilities suggests that a
schedul e change coul d accomopdat e t he indi vi dual whose
“psychiatric nmedication causes groggi ness and | ack of
concentration in the norning.” A change in the shift from night
to day work may be a reasonabl e accomodation for an individual
with a sleep disorder and anxiety.

c. Modification of Policies

For certain disabilities, it my be reasonable to nodify
exi sting workplace policies. A diabetic could be allowed to eat
in the workplace w thout changing a workpl ace policy that

prohibits eating on the job for other non-di abetic enpl oyees.” An

& Id. at 15.; See Ranscon v. U.S. West Communi cations, Inc., 143 F.3d

1324, 1334 (10" Cir. 1998); Cehrs v. Northeast Chio Al zheiner's Research Cr.,
155 F. 3d 775, 782 (6'" Cir. 1998) cf. Myers v. Hose, 50 F.3d 278, 283 (4"
Cir. 1995)(stating that reasonabl e accommopdati on does not require enployer to
wait indefinite period); Hudson v. MO Tel econmunications Corp., 87 F.3d 1167,
1169 (10'" Cir. 1996)(stating that indefinite |l eave with no indication of
favorabl e prognosis was not reasonabl e acconmpdati on).

” See Glev. United Airlines, Inc., 213 F.3d 365, 372-373 (where

enpl oyee presented credible evidence of her condition and the expected effect
of a transfer to a daytime shift, the enployer failed its obligations under
the ADA to grant her request for a “nodest accomodation..”) Accord: Seiden
v. Marina Associates, 315 N. J. Super 451 (L. 1998).

& EEOC Enforcenent Gui dance on the Anmericans with Disabilities Act
and Psychiatric Disabilities, Number 915.002 (1997) at 19.
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enpl oyee with a back injury who needs a five mnute break every
hour coul d be reasonably acconmobdated unless it was unduly
burdensone or interfered with acconplishing an essential function
of the job.™
d. Changes in Supervision

Adj usting the |l evel of supervision or structure “can aid
i ndividuals with psychiatric disabilities”. “Mre detailed day to
day gui dance, feedback or structure” could aid an enpl oyee with
difficulty with concentration.® “Supervisors nay be able to
adj ust their nmethods...by...communicating assignnents,
instructions, or training by the mediumthat is nost effective for
a particular individual”.?® However, “[a]n enployee is not entitled
to a supervisor ideally suited to his or her needs.”?®

d. Reassi gnnent

The ADA has stated a preference for maintaining an enpl oyee
in her current position. The relevant regul ati ons provi de that
reassi gnment shoul d be considered only where there are no feasible

accommodati ons that woul d enabl e the enployee to performthe

I See Soto-QOcasio v. Federal Express Corp., 150 F.3d 14, 18-19 (1%t Cr.

1998) (Where the data entry clerk’s job required that she enter |arge
gquantities of data within alimted tine frame, 10 minute breaks each hour
were not a reasonabl e acconmpdati ons because it would prevent her
accorrpl i shing the essential function of her job.)

Bennett v. Unisys Corp., 2000 U.S. Dist. LEXIS 18143, *32-32 (E. D. Pa.
2000) (citing EECC Conpliance Manual).
8l Taylor, 184 F.3d at 319 n.10 (quoting EEOC Conpli ance Manual,
Enf or cenent GUI dance for Psychiatric Disabilities, at 26)

I d.
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essential functions of her job w thout causing the enployer an
undue burden. 8, 84 8

When all other accommopdations fail, the enpl oyee has a right
to be reassigned to an avail able position for which he is
qual i fied by education, skill, and/or experience. The enployer is
not required to create a new position or to renove an enpl oyee
froma job to create a vacancy for the ADA-qualified enpl oyee.
The enpl oyer, however, is expected to participate in identifying
an appropriate vacant position. |Indeed, “[t]he enployer is
obligated to ‘identify the full range of alternative positions for
whi ch the individual satisfies the enployer’s |legitimate,
nondi scrimnatory prerequisites’ .”?®

The enpl oyer is in the best position to know which

83

o EEQC Interpretive Guidance, 29 CF.R pt. 1630, App. 1630.2(0).

The ADA defines “undue hardship” as requiring significant difficulty or
expense, when considered in light of the followi ng factors: 1) the nature and
cost of the accommopdation; 2) the overall financial resources of the facility
or facilities at which reasonabl e acconmpdati ons woul d be necessary; 3) the
nunber of enployees at the facilities in question; 4) the effect on expenses
and resources or the inpact otherwise on the facilities involved; 5) the
overal |l financial resources of the enployer; 6) the overall size of the

enpl oyer’s business with respect to the nunber of its enployees and the
nunber, type and location of its facilities; 7) and the type of operations
conducted by the enployer, including the conposition, structure and functions
of the workforce and the geographic, administrative or fiscal relationship of
the facilities in question tot he enployer. See 42 U S.C. § 12111 (10).
8 See Skerski v. Tine Warner Cable Co., 257 F.3d 273, 275 (% Cir. 2001)
(“[ T] he ADA was enacted to conpel enployers to | ook deeper and nore creatively
into the various possibilities suggested by an enployee with a disability”)
See Wiitfield v. Pathmark Stores, Inc.,1999 U.S. Dist. LEXIS 7096 (D
Del . 1999) (Where enpl oyee uni on nenber has the right to “bunp” |ess senior
enpl oyees from jobs, the court allowed that this aspect of the collective
barga|n|ng agreement arguably created a vacancy .)
Glev. United Airlines, Inc., 213 F.3d 365, 378 (7" Gir.
2000) (quoting Dalton v. Subaru- Isuzu Aut onptive, Inc., 141 F.3d 667, 678 (7"
Cr. 1998); Witfield v. Pathmark Stores,|Inc. supra.
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j obs are vacant or will beconme vacant within a
reasonabl e period of time. |In order to narrow the
search for potential vacancies, the enployer, as
part of the interactive process, should ask the
enpl oyee about his/her qualifications . . . [and]
[b]ased on this information, the enployer is
obligated to inform an enpl oyee about vacant
positions for which s/he may be eligible as a
reassi gnment.

EECC Enf orcenent Gui dance: Reasonabl e Accommbdati on and Undue
Har dshi p under the Anericans with Disabilities Act(March 1999).

The enpl oyer is not required to pronote an enpl oyee as a
reasonabl e accommodation, and if no appropriate |ateral positions
exi st, the enployer may offer a denotion. However, a “right to
reassi gnment” should not require an enpl oyee to conpete for the
position.® “Reassignnment” nmeans that an enpl oyee receives the
vacant position if s/he is qualified for it.®% Yet, the U S
Suprene Court recently held that this right will be trunped in the
“run of cases” by an enployee who is entitled to the position

under a valid, uniformseniority system %

8 Smith v. Mdland Brake, Inc., 1999 U.S. App. LEXIS 13185, *57-*59
ggloth Cir. 1998);

US. Airways v. Barnett, u. S , 122 S. C&t. 1516 (2002).
© EEQC Enf orcement CGui dance: Reasonabl e Acconmodati on and Undue Hardshi p

Under the Americans with Disabilities Act, at No. 28 (March 1999); Cf. Aka
V. Washington Hosp. Ctr., 156 F.3d 1284, 1304-05 (D.C. Gir. 1998)(Stating
that “[a]n enployee who is nerely permitted to conpete |ike any other

appl i cant has not been reassigned.”)
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CONCLUSI ON
The delicate bal ance between enpl oyee rights and enpl oyer

prerogatives is placed under tension when enpl oyees seek to
exercise their rights to return fromnedical |eaves. This

ci rcunst ance presents sonetinmes conflicting standards and
protections that both enployers and enpl oyees nust approach with
caution. As the Supreme Court continues to construe the ADA and
begins to review FMLA cases and DOL regul ations, the interplay of

t hese statutes will becone increasingly inportant.

Ri chard E. Yaskin
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